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Editor’s Note: Commercial drone regulation is developing quickly and this article is
current as of March 3, 2015. The intent and objective of this article is to provide public
law practitioners with an overview of drone technology and the regulatory context.

I. INTRODUCTION

Search the word “drone” on Google
as recently as a year ago and one
might see a news article discussing
secret military attacks in Yemen. No
longer. Now, the top result is “Shop
For Drones.”
drones is exploding at such a rate
that the reader of this article will
likely be aware of potential uses that

Commercial use of

had not even been publicized at the
time the article was written. Drones
smaller than a book are now capable
of surveying crops and livestock,
monitoring utility installations, cre-
ating advertisements and promotion-
al videos, reporting the news, deliver-
ing anything from a burrito to high
speed internet, and assisting public
safety and law enforcement in a wide
variety of ways.
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All of these commercial uses present
novel legal issues; yet the law has not
kept pace with industry and commer-
cial drone use in California. But 2015
may well be the year of change, as clar-
ity may soon be provided to a number
of legal uncertainties. At the same time,
even as the law begins to develop in the
area of regulating commercial drone
use, more legal un-
certainties may be
created as the com-
mercial drone industry
continues to inno-
vate faster than regula-
tors and legislators can
keep up.

This article will first
provide a short back-
ground on existing
federal law and re-
cently-issued proposed
federal regulations, the
first step in what will
surely be a multi-year
rulemaking process. It will then
describe legislative efforts in Cali-
fornia in the last legislative session
and the prospect for further efforts
in the current session. Finally, the
article will consider local municipal
efforts, both existing and hypotheti-
cal, to regulate commercial drone
use given the uncertain federal and
State landscape.

Il. FEDERAL STATUTORY
AND REGULATORY
FRAMEWORK

On February 14, 2012, President
Obama signed into law the FAA
Modernization and Reform Act of
2012 (“Act”). Under the Act, Con-
gress charged the Federal Aviation
Administration (“FAA”) with de-
veloping a comprehensive plan for
integrating civil unmanned aircraft
systems, or “UAS)” (this article will

sometimes use the more colloquial
term “drone” when referring to UAS)
into the national airspace system.'

The Act prohibits the FAA from
regulating model aircraft that meet
certain specifications.” An initial
threshold question was whether the
FAA had jurisdiction over commer-
cial use of drones, or whether such

Commercial uses of drones present novel legal issues.

use was within the exemption for
model aircraft. This question has
now been settled. On November 18,
2014, the National Transportation
Safety Board (“NTSB”), reversed an
earlier decision by an administrative
law judge and held that a drone was
an aircraft subject to FAA regula-
tion even though a drone might
also be a “model aircraft” under the
Act.’ The NTSB found that Title 14
of the Code of Federal Regulations
§ 91.13(a), which forbids careless or
reckless operation of aircraft, applies
to remote operation of drones.' The
NTSB’s decision was not appealed.’

The Act requires the FAA to enact
regulations that provide for the in-
tegration of commercial drones into
the national airspace system by no
later than September 31, 2015.° How-
ever, pending the rulemaking process

required by the Act, the FAA has

already granted a number of authori-
zations for commercial drones using
its authority under Section 333 of
the Act.” As of February 17, 2015, the
FAA reported it had granted 28 such
waivers, for uses including motion pic
ture filming, agriculture analysis, and
aerial surveys inspection of offshore
oil rigs, bridges, and National Parks
and Forests.” These
individual waivers
are not a substitute
for the broader rule-
making process re-
quired by the Act
and discussed in
the next paragraph.

On February 15,
2015, the FAA
issued the long-
awaited proposed
regulation, titled
“Operation and
Certification of
Small Unmanned
Aircraft Systems (“Rule”).”” The pro-
posed regulation describes a number
of operational limitations including
the following:”

* Drones must be under 55 pounds;

e Flights must take place during
daylight hours;

* Flights must take place within a
visual line of sight of the operator;

* QOperators may work with a visu-
al observer, but the operator still
must be able to maintain a visual
line of sight;

* Drones may not be flown over in-
dividuals not involved in the flight;

e The drone must be registered and
aircraft markings are required;

e Operators must be at least 17
years old, pass an aeronautical
knowledge test, hold an FAA
UAS operator certificate, and
pass a TSA background check;
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e Aeronautical knowledge testing
must be renewed every 24 months
(no private pilot license or medi-
cal rating would be required);

e Operators must ensure their air
craft is safe for flight (a preflight
inspection conducted by the opera-
tor, checking communications links
and equipment will be sufficient);

* Operators must report an acci-
dent to the FAA within 10 days
of any operation that results in
injury or property damage;

* Drones may not be used in a
“careless or reckless” manner; and

* QOperators may not drop any ob-
ject from a drone.

As the above list indicates, many
commercial uses of drones will be
difficult if not impossible if the final
Rule contains the same prohibitions
as the proposed Rule—for instance,
the use of drones to facilitate delivery
of goods would almost certainly vio-
late the line-ofsight rule, the ban on
flying over individuals not involved
in the flight, as well as the prohibi-
tion against dropping anything from
a drone. An important question that
is too early to answer with certainty
is the extent to which the FAA final
Rule will preempt State and local reg-
ulations. However, it seems almost
certain that the FAA will take the
position that regulation of United
States airspace is reserved exclusively
to the Federal Government.

The focus of the proposed Rule is on
safety and security. While the pro-
posed Rule is silent on issues relative
to privacy, on the same day that the
FAA released its proposed Rule, Pres-
ident Obama issued a Presidential
Memorandum—essentially an Execu-
tive Order—that addressed privacy
issues left unstated in the FAA pro-
posed rule." The President’s order re-
quires federal agencies to implement

guidelines and publicize policies by
February 15, 2016.” Such guidelines
and policies must be updated every
three years. These policies apply only
to use of drones by the government
and do not directly impact commer-
cial drone use.

The immediate response to the pro-
posed Rule has been mixed as of the
date of this article. FAA Administra-
tor Michael Huerta touted the rule as
“probably the most flexible regime for
unmanned aircraft 55 pounds or less
that exists anywhere in the world.””
The Association for Unmanned Ve-
hicle Systems International called
the proposed Rule “a good first step”
while raising concerns regarding the
testing requirement.’ Despite chal-
lenges raised by the proposed regu-
lation, Amazon.com has indicated it
will not shelve its new delivery model
and has called on the FAA to move
efficiently through the formal rule-
making process to address the needs
of its customers.”

The rulemaking process is likely to
elicit considerable comment from
commercial drone manufacturers
and operators, especially because the
regulations impact commercial uses
that have already commenced. Any

final Rule is not likely to be issued
before 2017.

I1l. CALIFORNIA LAW AND
LEGISLATION

In California, three bills relating to
the commercial use of drones were
considered in the last legislative
session. Only one of the three mea-
sures emerged from the legislative
process as enacted law.

SB 15 passed the Senate but died in
the Assembly. It would have amend-
ed the definition of constructive in-
vasion of privacy to include the use

of an unmanned aircraft system to
obtain images or recordings of an in-
dividual.® Any use of drones by law
enforcement agencies, even pursuant
to a warrant, would not have been
permitted under the statute.” The
bill also would have disallowed us-
ing drones to secretly eavesdrop on
or record confidential conversations,
to observe a person in a private lo-
cation, to look under or through a
person’s clothes, or to secretly record
a person in a state of partial or full
undress.” If adopted, the legislation
would have proscribed attaching a
weapon to a drone as well as prohib-
ited law enforcement agencies from
using a drone to conduct a search
without a warrant.” Public agencies
would only have been permitted
to use drones for purposes within
their authorized duties and responsi-
bilities and any data collected could
not have been disseminated to law
enforcement without a warrant.”
Public agencies using drones were
instructed to avoid data collection
and retention and local agencies
were required to provide reasonable
public notice prior to the acquisition
of a drone.”

AB 1327 passed the Assembly and
Senate but was vetoed by Governor
Brown on September 28, 2014. It
would have curbed the use of drones,
and the associated collection or shar-
ing of data collected by drones, by
law enforcement agencies without
first obtaining a warrant, subject to
certain emergency exceptions such as
an oil spill, a brush fire, or a situa-
tion involving an armed gunman.”
The bill would have prevented public
agencies from using drones or con-
tracting to use drones except in spe-
cific circumstances such as an emer-
gency or in order to achieve a core
mission of the agency as long as it
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Despite the regulatory uncertainty of commercial drones, they are available for sale
and Amazon.com has indicated it will not shelve its commercial drone projects.

was not law enforcement related.” Fi-
nally, similar to SB 15, the bill would
have provided that no drone could
be weaponized.”

AB 1327 was opposed by most
law enforcement organizations.”
In his veto message, the Governor
noted that AB 1327’s exceptions to
the warrant requirement were too
narrow and could have extended
beyond the requirements of the
Fourth Amendment of the U.S.
Constitution and the California
Constitution.”  Accordingly, the
Governor’s veto means that, for
now, traditional Fourth Amend-
ment jurisprudence will continue
to determine when and whether a
warrant will be required for drone
use by law enforcement. To date, no
court in California has considered
facts specifically involving warrant
less use of drone technology.

The only measure involving drones
to be enacted in the last legislative
session was AB 2306, signed by the
Governor on September 30, 2014.
AB 2306 amended California Civil
Code Section 1708.8 to provide that a

person is liable for invasion of privacy
for using any device—presumably in-
cluding a drone—to capture an image
or recording of an individual engaging
in a personal or familial activity for
which the individual has a reasonable
expectation of privacy.” Of particular
relevance to commercial drone use,
physical trespass is not necessary if
the use of the device was necessary to
obtaining the image or recording.” As
a result of AB 2306, a person is now
subject to a private cause of action
for invasion of privacy resulting from
photographs or recordings taken by a
drone-mounted camera. The law was
particularly aimed at the relentless
pursuit of celebrities by paparazzi.”
But, with the intention to expand to
cover new technologies, this cause of
action presumably could be utilized
by a larger segment of the population
in the future.

In the current legislative session, two
very similar bills (both to each other
and to AB 1327) have already been in-
troduced by Assemblymembers Nora
Campos and Bill Quirk. In acknowl-
edging that AB 1327 had been vetoed

just months prior, Assemblymember

Campos stated, “[D]rones are here to
stay and my bill will be a vehicle for
finding the right balance.”" It may be
that without the context of a pending
election, the Governor will sign one
of these measures should either of
them be presented to him.

It is too soon to have a complete pic-
ture of legislative action in the current
session. SB 142 (Jackson), introduced
on January 26, 2015, would outlaw
the unauthorized use of unmanned
aerial vehicles in airspace directly
over private property (but below the
400 foot altitude clearly regulated by
the FAA).” AB 14 (Waldron) would
create the Unmanned Aircraft Task
force, which would be responsible for
formulating a comprehensive plan for
state regulation of drones for submis-
sion to the legislature by the end of
2017.” Just days after the FAA issued
its proposed Rule, two new bills were
introduced pertaining to the regula-
tion of drones. SB 271 (Gaines) would
make it an infraction to operate a
drone on or above a school with K12
students.”* SB 262 would authorize law
enforcement agencies’ use of drones,
as long as the use complies with Con-
stitutional protections against un-
reasonable searches and California
law regarding law enforcement agen-
cies’ use of surveillance technology.”
Clearly, commercial drone use has the
legislature’s attention.

IV. LOCAL EFFORTS
TO REGULATE
COMMERCIAL
DRONE USE

The laws and regulations described
in Sections II and III above focus
primarily on safety (in the case of
FAA regulations) and privacy (in the
case of the limited State legislative
efforts) concerns. But there is pres-
ently a vacuum of comprehensive
regulation in the area of commercial
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drones. Given the absence of law at
the federal and State level, munici-
palities in California are starting
to take notice of commercial drone
use in their jurisdictions and are be-
ginning to explore local regulation
of commercial drone use. For ex-
ample, cities as varied as Evanston,
Illinois, St. Bonifacius, Minnesota,
and Northampton, Massachusetts
have enacted ordinances and resolu-
tions regulating commercial drone
use.” Such local regulation outside
of California is beyond the scope of
this article, though it provides con-
text for the authors’ belief that 2015
will see increased activity at the lo-
cal level within California.

As of the date of this article’s pub-
lication, only two California cities
have even considered ordinances
concerning local regulation of com-
mercial drone use. One has very re-
cently taken action.

On February 24, 2015, the City of
Berkeley became the first city in Cali-
fornia to regulate drone use when its
City Council adopted a resolution im-
plementing a one year moratorium on
the use of drones by the police depart-
ment.” The City Council also com-
mitted to develop a policy on police
use of drones.” The original proposed
moratorium was for a two year period
and applied to all city agencies, but
the time period was reduced to allow
for continued consideration of policy
on law enforcement’s use of drones.”
The moratorium does not prevent the
Berkeley Fire Department from us-
ing drones for disaster response pur-
poses.”” The city’s action is silent on
private use of drones.”

Berkeley’s limited action regulating
police use came after a number of
proposals to regulate and even ban,
commercial drone use. In 2012, the

City Council considered a broad-
reaching resolution and subsequent
ordinance that would have restrict-
ed drones from the city’s airspace,
and blocked use or acquisition of
drones by any city agency in the
city’s airspace.” The 2012 proposed
ordinance exempted use of drones
by hobbyists in specific areas so long
as the drones did not contain any
surveillance equipment.” Had it
been adopted, violators would have
been subject to penalties of up to a
year in jail and a fine of no more

than $10,000.*

In 2014, Berkeley considered not only
banning private drones from city air-
space, but also forbidding any agency
of the city from acquiring or using a
drone.” No officer or employee of the
city would be permitted to use drones
or data collected by drones in their
duties.* No officer or employee would
be permitted to accept, handle, ana-
lyze, or transmit any data collected by
third parties using drones.” No city
officer or employee would be permit
ted to use drones to monitor any per-
son.” Personally identifying informa-
tion captured by drones could not be
retained or shared with any agency.”
A city employee or officer’s failure to
comply with this ordinance would be
considered malfeasance in office.”
The City Council did not adopt the
2014 ordinance as the Council felt ad-
ditional inquiry was needed into the
details of a drone policy. The recently
adopted moratorium is a stop-gap
measure while such additional inqui-
ry is undertaken.

In addition to the City of Berkeley, the
City of Rancho Mirage considered an
ordinance that would prohibit the fly-
ing of drones in airspace below 400
feet in any residentially-zoned area of
the city.” The ordinance contains ex
emptions for lawful use by a law en-

forcement agency and use of a drone
to film a single residence with the
owner’s consent and a drone use per-
mit from the city.” Violators would be
found to have committed an infrac-
tion of the Rancho Mirage Municipal
Code.” According to a press report,
the City Attorney planned to recom-
mend that Rancho Mirage table the
proposal pending State action on leg-
islation to regulate drone use.”

Other local agencies are also grap-
pling with their own use of drones.
Three recent examples in December,
2014, demonstrate the political con-
troversy surrounding efforts by local
agencies to use drones. First, the City
of San Jose purchased a drone and
was immediately hit with a flood
of criticism from an array of civic
groups, as well as the American Civil
Liberties Union, that stopped any
use of the drone before it began.”
Second, the City of San Francisco
backed down from use of drones af-
ter it was discovered that its Recre-
ation and Parks department had pur
chased nine drones for maintenance
purposes.” Finally, the Alameda
County Sheriff caused a controversy
when it was discovered that he had
purchased two drones for use by his
department.” The lesson from these
examples is that any effort by local
agencies to use drones must be trans-
parent and subject to public scrutiny.

Cities may not only be interested in
privacy rights impacted in the grow-
ing use of drones, but may look to
the Constitutional police power as a
source of authority to regulate com-
mercial drone use by private entities in
anumber of areas.” In this regard, any
city efforts will likely be in reaction to
the expanding creative uses to which
commercial drones are being put. As
commercial drone use expands in
areas from real estate to advertising,
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from journalism to delivery services,
impacts on cities will inevitably occur.
These impacts raise legal questions
to which there are as yet no firm an-
swers. Given the uncertainty regard-
ing the preemptive nature of any fed-
eral regulation (or as-yet enacted State
law), it is especially unclear the extent
to which a local agency will be able to
regulate the manner in which drones
are used within their jurisdictions. To
what extent may a city rely on safety
or aesthetic concerns to limit the
time and location where commercial
drones may be used? Will a city be
able to require a business license from
anyone seeking to operate a drone
for commercial purposes! Will a city
be able to regulate the media’s use of
drones as a replacement, or addition,
to helicopters! May a local agency en-
act privacy protections beyond those
included in any State law?

Answers to these questions may be
forthcoming in the coming months,
and will be of interest not only to
municipal law practitioners, but also
to those in the commercial drone
industry. At the federal, State, and
local level, 2015 should be an inter-
esting year for those who seek both
to use, and regulate the use of, com-
mercial drones in California.

This article is available as a complimentary
online self-study CLE article for members of the
Public Law Section.

Visit the members only area at
http://members.calbar.ca.gov/sections/publiclaw/
for your coupon code and instructions on how to

access the online self-study articles.
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Leventhal v. Vista Unified School Dist.
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substantially impairs the effective
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substantially impair the conduct
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78 Ops. Cal. Atty. Gen. 224 (1995).

Dowd v. City of Los Angeles (C.D. Cal.
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Dowd v. City of Los Angeles (C.D.
Cal. May 23, 2014) 2014 WL
2937478. In Dowd, Magistrate Judge
Segal awarded the plaintiffs over
$600,000 in attorneys’ fees in a
case against the City of Los Angeles,
even though the jury awarded only
nominal damages.

Code of Civil Procedure Section
521.8; City of San Jose v. Garbett
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fied a restraining order).

See, e.g., United States v. Poocha (9th
Cir. 2001) 259 E.3d 1077 (to char-
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Aguilar, supra, 21 Cal. 4" at pp. 141-
42.

See note 1 (discussing 28-day ban
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Cal. Gov't Code § 54957.9.
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San Francisco’s policy is available
at  http://www.sfcityattorney.org/
modules/showdocument.
aspx!documentid=1735, at pp. 178-
179 (last visited February 20, 2015)

See  http://www.sfgate.com/bayar-
ea/matier-ross/article/Former-
chief-of-Building-Inspection-gets-
damages-2598053.php. According
to the article, the case was compli-
cated by events outside of the pub-
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